
CONSERVATION RESTRICTION
TO

TOWN OF ACTON

Grantor Clause:

Avalon Acton, Inc., aMarylandcorporation(hereinafter,togetherwith successorsin title
or anyotherinterestin or to anyor all ofthePremises,calledthe “Grantor”), grant,with
quitclaim covenants, to the TOWN OF ACTON, MIDDLESEX COUNTY, A
MIThTICIPAL CORPORATION. IN THE COMMONWEALTH OF
MASSACHUSEYI’S, ACTING BY AND THROUGH ITS CONSERVATION
COMMISSION with an addressat Town Hall, 472 Main Street,Acton, Massachusetts
01720 (hereinafter,with successorsand permitted assigns,called the “Grantee”),
pursuant to G.E c. 40 Section 8C, in perpetuity and exclusively for conservation
purposes,the following describedConservationRestrictionon certain parcelsof land
located at and off of NagogPark, Acton, Middlesex County, Massachusetts,(herein
calledthe“Premises”)being describedin Exhibit A heretoattachedandmadea partof
hereof.For Grantor’sTitle, seedeedsrecordedin theMiddlesexSouth District Registry
ofDeedsin Book ____________ Page________

II. i~~poses:

The purposesof this ConservationRestriction are to assurethat the Premiseswill be
retained,in perpetuity,predominantlyin their natural, scenicandwoodedconditionand
to preventany useof the Premisesthat will significantly impair or interferewith the
conservationvaluesofthePremises.

III. ProhibitedActs andUses,ExceptionsThereto,andPermittedUses:

A. ProhibitedActs andUses:

Subjectto the exceptionsset forth in paragraphB below, thefollowing acts and

usesareexpresslyprohibitedon thePremises:

(1) Constructing,placingor allowing to remainanybuilding, tenniscourt,
landing strip, mobile home, swimming pool, asphalt or concrete
pavement, sign, billboard or other advertising display, antenna,
satellitedish, tower, conduit line, or other temporaryor permanent
structureon, above,orunder,thePremises;

(2) Mining, excavating,dredgingor removingfrom the Premisesof soil,
loam, peat, gravel, sand,rock or other mineral resourceor natural
deposit;

(3) Placing, filling, storing or dumpingon the Premisesof soil, refuse,
trash, vehicle bodies,or parts, rubbish, debris, junk, waste or other
substanceormaterialwhatsoever;



(4) Cutting, removing or otherwise destroyingtrees, grassesor other

vegetation;

(5) ThefurthersubdivisionofthePremises;

(6) Activities detrimentalto drainage,flood control, water conservation,
water quality, erosion control, soil conservationor archaeological
conservation;and

(7) Any otheruseofthePremisesoractivity thereonwhich is inconsistent
with the purposeof this ConservationRestriction or which would
materially impair other significant conservation interests unless
necessaryfor theprotectionof the conservationintereststhat are the
subjectofthisConservationRestriction.

B. ReservedRightsandExceptionsto OtherwiseProhibitedActs andUses:

The following actsandusesotherwiseprohibitedin paragraphA arepermittedbut
only if such acts and uses do not materially impair the purposesof this
ConservationRestrictionor othersignificantconservationinterests(exceptfor the
useslisted in subparagraphB. I, which shall bepennittedin accordancewith their
termsin anycase).

1. Excavationandremovalfrom thePremisesof soil, gravelor othermineral
resourceor naturaldepositasmaybe incidental to the installationor maintenance
or removal ofundergroundtanks,septicsystems,utilities, andotherunderground
structuresor to the maintenanceof good drainage,soil conservationpracticesor
to otherpermissibleuseofthePremises.

2. Installation and maintenanceof drainagefacilities, septic facilities and
undergroundutilities of all types and kinds including but not limited to gas,
electric,waterandcabletelevisionlinesandany andall appurtenancesthereto.

3. Selective cutting of trees for fire protection, unpavedtrail and road
maintenance,tick control, or otherwiseto preservethepresentcondition of the
Premises,includingvistas.

4. Erectionof signsby the Grantoror Granteeidentifying the Granteeas
holderof therestrictionandto educatethe public aboutthe conservationvalues
protectedandanylimitationsrelatingto public access.

5. PassiveRecreationwhich shall bedefinedastrails for walkingandhiking.

The exercise of any right reservedor permitted by the Grantor under this
paragraphB shall be in compliancewith the then-currentZoningby-law of the
Townof Acton,theWetlandsProtectionAct (GeneralLawsChapter131, Section
40), and all other applicablefederal, stateandlocal law. The inclusion of any
reservedor permittedright in this paragraphB requiringapermit from a public



agencydoesnot imply that theGranteetakesanypositionon whethersuchpermit

shouldbeissued.

IV. Legal RemediesoftheGrantee:

A. Legal andInjunctiveRelief.

The rights herebygrantedshall includetheright to enforcethis ConservationRestriction
by appropriatelegal proceedingsand to obtain injunctive and other equitablerelief
againstany violations, including, without limitation, relief requiringrestorationof the
Premisesto its condition prior to suchviolation complainedof (it being agreedthat
Granteemayhaveno adequateremedyat law), and shall be in addition to, and not in
limitation of, anyotherrightsandremediesavailableto Grantee.

B. ReimbursementofCostsofEnforcement

Grantor and, thereafter,its successorsand assigns,covenantsand agreesto reimburse
Granteeall reasonablecostsandexpenses(suchasreasonablecounselfees) incurredin
enforcingthis ConservationRestrictionor in taking reasonablemeasuresto remedyor
abateany violation thereof,provided that a courtof competentjurisdiction determines
that therehas beena violation of this ConservationRestrictionby the Grantoror its
successorsandassigns.

C. GranteeDisclaimerof Liability

By its acceptanceof this ConservationRestriction, Granteedoes not undertakeany

liability orobligationrelatingto theconditionofthePremises.
D. SeverabilityClause

If anyprovision of this ConservationRestrictionshall to any extentbe held invalid, the
remaindershallnot be affected.

B. Non-Waiver

Any forbearanceor electionby Granteeasto themannerandtimingof its right to enforce
this ConservationRestrictionor otherwiseexerciseits rights hereundershall not be
deemedor construedto beawaiverofsuchrights.

F. Acts BeyondGrantor’sControl

Nothing containedin this ConservationRestrictionshall be construedto entitle Grantee
to bring any actionagainstGrantorfor any injury to or changein thePremisesresulting
from causesbeyondGrantor’scontrol, including,but not limited to, fire, flood, stormand
earth movement, or from any prudent action taken by Grantor under emergency
conditions to prevent, abate,or mitigate significant injury to the Premisesfrom such
causes. .



V. Access:

This ConservationRestrictiondoesnot grant to Grantee,to the generalpublic, or to any
otherpersonsanyright to enteruponthePremisesexceptthereis grantedto theGranteeand
its representativesthe right to enterthePremisesat reasonabletimes and in a reasonable
mannerfor thepurposeofinspectingthesameto determinecomplianceherewith.

VI. Assignability:

A. RunningoftheBurdenwith thePremises

(1) Theburdensofthis ConservationRestrictionshall run with thePremisesandshall be
enforceableagainsttheGrantorandthesuccessorsandassignsoftheGrantorholdingany
interest in the Premises.This Restriction and all of the covenants,agreementsand
restrictionscontainedhereinshall be deemedto be a conservationrestrictionasthat tenn
is definedin G.L. c. 184, § 31 and asthat termis usedin G.L. c. 184, §~26, 31, 32 and
33. In the eventthat theGranteeseekstheapprovalof the Secretaryof theExecutive
Office of EnvironmentalAffairs (“EOEA”) to this form asprovidedunderG.L. c. 184, §
32, the Grantor shall cooperatefully with those efforts and in making any and all
technical(non-substantive)modificationsthat arenecessaryto obtain saidapproval. This
Restrictionshall alsobe deemedan “other restrictionheldby anygovernmentalbody” as
that term is used under G.L. c. 184, § 26 notwithstandingEOEA’s approval or
disapprovalofthisRestriction. Thetermofthis Restrictionshallbeperpetual.

(2) TheGrantorintends,declaresandcovenantson behalfof itselfand its successorsand
assigns(i) that thisRestrictionand thecovenants,agreementsand restrictionscontained
hereinshall be and are covenantsrunningwith the land, encumberingthePremisesfor
theterm ofthis Restriction,andarebindingupon theGrantor’ssuccessorsin title, (ii) are
not merely personalcovenantsof the Grantor, and (iii) shall bind the Grantor, its
successorsand assignsand enure to thebenefit of the Granteeand its successorsand
assigns for the term’ of the Restriction. Grantor herebyagreesthat any and all
requirementsof the lawsoftheCommonwealthof Massachusettsto be satisfiedin order
for theprovisionsof thisRestrictionto constituterestrictionsandcovenantsrunningwith
the land shall be deemedto be satisfiedin full and that any requirementsof privity of
estatearealsodeemedto besatisfiedin full.

B. Executionof Instruments

The Granteeis authorizedto recordor file any noticesor instrumentsappropriateto
assuringthe perpetualenforceabilityof this ConservationRestriction; the Grantor, on
behalfof itselfandits successorsandassigns,appointstheGranteeits attorney-in-factto
execute,acknowledgeanddeliver any suchinstrumentson its behalf.Without limiting
theforegoing,theGrantoragreesitself to executeanysuchinstrumentsuponrequest.

C. RunningoftheBenefit



Thebenefitsof this ConservationRestrictionshall be in grossandshall notbe assignable

by Grantee.

VII. SubsequentTransfers:

TheGrantoragreesto incorporateby referencethetermsof thisConservationRestriction
in any deedofthePremises,or anypart thereof,including,without limitation, a leasehold
interest.

VIII.TerminationofRightsandObligations:

Notwithstandinganything to the contrary containedherein,the obligationsunder this
ConservationRestrictionof anypartyholding anyinterestin thePremisesshallterminate
upon transferof thatparty’s interest,except that liability for actsof omissionsoccurring
prior to transfer,and liability for thetransferitself if the transferis in violation of this
ConservationRestriction,shall survivethetransfer.

IX. EstoppelCertificates:

Upon requestby Grantor,or its successorsand assigns,Granteeshall within twenty(20)
daysexecuteand deliver to Grantorany document, including an estoppelcertificate,
which certifies Grantor’s compliancewith any obligation of Grantorcontained in this
ConservationRestriction.

X. EffectiveDate:

This ConservationRestriction shall be effective when it has been executedby the
Grantor,acceptedby theGrantee,approvedby theSelectmenoftheTown of Acton, and
recordedin theMiddlesexDistrict RegistryofDeeds.

Xl. Title: Authority:

The Grantorherebyrepresents,covenantsandwarrantsasfollows:

(a) The Grantor(1) is a businesscorporationduly organizedunder the laws of the
Stateof Maryland, and is qualified to transactbusinessunder the laws of this
Commonwealth,(ii) hasthe powerandauthority to own its propertiesand assets
and to carryon its businessas now being conducted,and (iii) hasthe full legal
right, powerandauthorityto executeand deliverthis Restriction.

(b) The executionand performanceof this Restrictionby the Grantor (i) will not
violateor, as applicable,hasnotviolatedany provisionof law, ruleor regulation,
or any orderof any courtorotheragencyor governmentalbody, and(ii) will not
violate or, as applicable, has not violated any provision of any indenture,
agreement,mortgage,mortgagenote,or otherinstrumentto which the Grantoris
a party or by which it or the Premisesis bound,and (iii) will not result in the
creationor impositionofanyprohibitedencumbranceof anynature.



(c) TheGrantorwill, at the time of executionand delivery of this Restriction,have
goodandmarketabletitle to thepremisesconstitutingtheProjectfree andclearof
any lien or encumbrance,exceptthosepermittedby theGranteelisted in Exhibit
B attachedhereto. TheGrantor representsandwarrantsthat it hasobtainedthe
consentofall existing mortgageesof thePremisesto theexecutionandrecording
ofthisRestrictionand to thetermsandconditionshereof,and thesubordinationof
all existing mortgagesto this Restriction, and that all such consents and
subordinationsareattachedheretoandmadeaparthereof.

XII. Miscellaneous:

A. ControllingLaw

The interpretationandperformanceof this ConservationRestrictionshall begovernedby
the law oftheCommonwealthofMassachusetts.

B. Liberal Construction

If anyprovision in this instrumentis foundto be ambiguous,an interpretationconsistent
with thepurposeof this ConservationRestrictionthat would rendertheprovisionvalid
shall befavoredoveranyinterpretationthat would renderit invalid.

C. Cantions

The captionsin this instrumenthavebeeninsertedsolely for convenienceof reference
and are not a part of this instrumentand shall haveno effect upon constructionor
interpretation.

D. Entire Agreement

This instrument sets forth the entire agreementof the parties with respect to the
Conservation Restriction and supersedes all prior discussions, negotiations,
understandings,or agreementsrelatingto the ConservationRestriction,all of which are
mergedherein.

No documentarystamps are required as this ConservationRestriction is without
consideration.



IN WITNESS WHEREOF, the said Avalon Acton, mc, hassigned,acknowledgedand
delivered this Conservation Restriction in its name and behalf by
____________________________its ~, duly authorizedthis ___________

dayof ,2006.

AvalonActon, Inc.

By:_____________________________
Name:
Title:

COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, SS.

On this dayof ~, 2006beforeme,theundersignednotarypublic,
personallyappeared________________________________,proved to me through satisfactory
evidenceof identification, which was ___________________________________,to be the person
whosenameis signedon theprecedingor attacheddocument,and acknowledgedto me thathe
signedit voluntarily for its statedpurpose.

NotaryPublic
My CommissionExpires:
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.‘

ACCEPTANCEOF GRANT OF CONSERVATIONRESTRICTION

The ConservationRestrictiondated_______________________,2006, and recordedwith the
Middlesex South District Registry of Deed in Book _____, Page_____ is acceptedhereby
acceptedby theActon ConservationCommissionthis dayof___________________2006.

CONSERVATIONCOMMISSION OF
THE TOWN OF ACTON

COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, SS.

On this day of _______________, 2006 before me, the undersignednotary public,
personallyappeared_______________________________, proved to me through satisfactory
evidenceof identification, which was __________________________________,to be the person
whosenameis signedon theprecedingor attacheddocument,andacknowledgedto methat he
signedit voluntarily for its statedpurposeon behalfof the ConservationCommissionof the
TownofActon.

NotaryPublic
My commissionexpires:



APPROVALOF SELECTMEN

We, the undersigned,being a majority of the Selectmenof the Town of Acton,
Massachusetts,herebycertify that ata meetingduly heldon __________________________,2006,
the Selectmenvoted to approvethegrantof theConservationRestrictionto theTown of Acton
acting by and through its Conservation Commission pursuant G.L. c. 40, §8C dated
________________________2006 and recordedwith the MiddlesexSouthDistrict Registryof
Deedin Book_____, Page_____

TOWN OF ACTON
BOARD OF SELECTMEN

WalterM. Foster,Chairman

F. Dore’ Hunter

LaurenS. Rosenzweig

PeterK. Ashton

Andrew D. Magee

COMMONWEALTH OF MASSACHUSETTS

MIDDLESEX, SS. ________________________,2006.

On this day of . , 2006 before me, the undersignednotary public,
personallyappeared________________________________,proved to me through satisfactory
evidenceof identification,which was _________________________________,to be the person
whosenameis signedon theprecedingor attacheddocument,andacknowledgedto me that he
signedit voluntarilyfor its statedpurposeon behalfof theBoardof Selectmenof theTown of
Acton

NotaryPublic
My commissionexpires:



EXHIBIT A

PremisesDescription

The Premises,which aresubjectto thisConservationRestrictionconsistof the following
parcelsofland in Acton, MiddlesexCounty,Massachusetts:

That land shownas “Town of Acton ConservationRestrictionEasementArea 3” on the plan
entitledConservationRestrictionEasementPlanofLand in Acton andWestfordMassachusetts”,
preparedby StamskiandMcNary, Inc., Scale1” = 100’ datedJune21, 2006, as revised,and
recordedin theMiddlesexSouthDistrict RegistryofDeedsasPlanNumber_____ of200_..

Said land containsapproximately3.9647acresof land,moreor less,accordingto saidplan.



NONE.

EXHIBIT B

List of PermittedEncumbrances


